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Qpi nion by Holtzman, Adm nistrative Trademark Judge:

An application has been filed by Engi neered Products, Inc.
to regi ster ENG NEERED PRODUCTS for the foll ow ng goods, as

amended: ! "storage and materials handling systems, namely netal

! Applicant offered this amendment in response to the exanining
attorney's requirenent in the first Ofice action for an acceptable
identification of goods. Although the exam ning attorney did not
object to or otherwi se act on the proposed anendnent and conti nued

t hroughout the appeal to refer to the goods as originally identified,
applicant has relied upon the identification of goods as anended.
Accordi ngly, we deemthe above anendnent to be acceptable and as the
operative identification of goods.
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racks, netal pallets, conveyors and conveyor controls sold as a
unit,"” in dass 6.7

The Trademark Exam ning Attorney refused registration under
Section 2(e)(1l) of the Trademark Act. Wen the refusal was nade
final, applicant appeal ed. Applicant and the exam ning attorney
have filed briefs. An oral hearing was not requested.

The exam ning attorney initially refused registration under
Section 2(e)(1l) of the Trademark Act on the ground that
applicant's mark is nerely descriptive of its goods. In
response, and wi thout any argunent that the mark is inherently
distinctive, applicant anended the application to seek
regi stration under Section 2(f) of the Act. The anendnent was
acconpani ed by a declaration of five-years substantially
excl usive and continuous use signed by Janmes Stone Craven,
applicant's attorney. The exam ning attorney rejected the 2(f)
evidence and ultimately issued a final refusal under Section
2(e) (1) based on genericness.

Unl ess the question of inherent distinctiveness is clearly
reserved, which in this case it was not, a claimof acquired
di stinctiveness under Section 2(f) is tantanbunt to a concession
that the mark is not inherently distinctive. See Yanaha

International Corp. v. Hoshino Gakki Co. Ltd., 840 F.2d 1572, 6

2 Serial No. 76511361, filed May 2, 2003, based on an allegation of
first use and first use in commerce on June 1, 1955.
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USPQ2d 1001, 1005 (Fed. Cir. 1988) and General Foods Corp. v. M3
Partners, 224 USPQ 479, 485 (TTAB 1984). Under the

ci rcunstances, we find that applicant has conceded that the mark
is merely descriptive, and that the only issues on appeal are
whet her the mark is generic and, if not, whether the evidence is
sufficient to establish that the mark has acquired

di stinctiveness.

It is the exam ning attorney's position that ENG NEERED
PRODUCTS is the generic nane for the primary or salient feature
of applicant's goods. According to the exam ning attorney, the
term"aptly and comonly describes a salient feature of the
system" (Final Action, unnunbered p. 2). |In particular, the
exam ning attorney argues that the term ENG NEERED PRODUCTS, when
used in connection with storage and materials handling systens,
"tells the public that said systemwas the result of scientific
devel opnent and testing." (1d.)

I n support of his position, the exam ning attorney has
relied on a dictionary definition of "engineered" as neaning "to
design or create using the nethods or techniques of engineering”;
a definition of "engineering” as "the practical application of
t he know edge of the pure sciences as physics or chem stry as in

the construction of [things]"; and a definition of "products" as
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"a thing that is produced by |abor."?

The exam ni ng attorney
argues that the two words conbined "result in a designation that
nmeans, literally, "a thing nade or created by the application of
pure scientific principles."" (Brief, unnunbered p. 4.)

The exam ning attorney has al so submtted excerpts of three
stories obtained fromthe NEXI S dat abase consisting of a press

rel ease and two news wire stories. Relevant portions of those

excerpts are set forth bel ow (enphasi s added).

HEADLI NE:  Eur opean Comm ssion focuses on human
ti ssue engi neering potenti al

BODY: ... "A specific Regulation on the conditions
for placing on the market tissue-engi neered products
is being prepared. It will introduce a set of conmobn

rules designed to clarify the |legal framework for
busi ness operators, as well as guarantee the highest
| evel of safety for users and patients. Such common
rules will ensure that tissue-engi neered products
circulate freely within the EU, thus nmaking

i nnovati ve therapies avail able to those who need
them". ..

Comm ssion of the European Comrunities (Copyright
2004; Press Rel ease; |P: 04/85).

SECTI ON:  FI NANCI AL NEWS
DI STRIBUTI ON:  TO BUSI NESS AND TECHNCLOGY EDI TORS

HEADLI NE: Blue Martini Software and eLogi c G oup
Form Wor | dwi de Partnershi p: Conpanies to Deliver a
Conpl ete Consulting and Technol ogy sol uti on For
Manuf acturers of Engi neered Products

BODY: ...announced a worl dw de marketing and

consulting partnership focused on delivering conplete
consul ting and technol ogy sol utions for manufacturers
of engi neered products. Through the partnership the

3 W take judicial notice of these definitions which the examni ning
attorney subnitted for the first tine in his brief.
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conpanies w |l enable manufacturers' sales and

di stribution partners to stream ine the quote and
order |ifecycle, assisting themin ordering

engi neered products for their clients,

PR Newswire (May 16, 2002).

DI STRIBUTI ON:  TO BUSI NESS AND ENVI RONMENTAL EDI TORS

BODY: Republic Engi neered Products LLC ...is North

Anerica's | eading supplier of special bar quality

(SBQ steel, a highly engineered product used in

axl es, drive trains, suspensions and other critical

conponents of autonobiles, off-highway vehicles and

i ndustrial equipnent. ...

PR Newswi re (August 20, 2003).

In addition, the exam ning attorney points to applicant's
speci men, which refers to applicant's conpany as "...engineers..
for warehousi ng, storage and handling systens."

The exam ni ng attorney concludes based on the evidence that
ENG NEERED PRODUCTS "has becone virtually synonynous with any
type of good produced according to scientific principles" and
that the use of the termis so "w despread" that "it can be
safely said it is as readily enployed and recogni zed as a term of
art in any and all industries designing and manufacturing goods
of any kind." (Brief, unnunbered p. 4.)

Applicant, on the other hand, argues that there is no
evidence that the relevant public refers to storage and materials
handl i ng systens as "engi neered products.” Applicant maintains

that while "' Engi neered Products' is certainly an apt nane for a

product such as storage and materials handling systens, ... it is
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not used as a generic nanme for [such goods]" and that "[a]ptness
is insufficient to prove genericness.” (Brief, p. 5.)

The test for determ ning whether a mark is generic involves
a two-step inquiry. The first step is to identify the genus
(category or class) of goods at issue. The second step is to
determ ne whether the term sought to be registered is understood
by the relevant public primarily to refer to that genus (category
or class) of goods. See In re Anerican Fertility Society, 188
F.3d 1341, 51 UsSP2d 1832 (Fed. Cr. 1999), citing H Marvin G nn
Corp. v. International Association of Fire Chiefs, Inc., 782 F.2d
987, 228 USPQ 528 (Fed. G r. 1986).

The genus or general category of goods in this case is
storage and materials handling systens, nanmely netal racks, netal
pal | ets, conveyors and conveyor controls sold as a unit. Magic
Wand, Inc. v. RDB, Inc., 940 F.2d 638, 19 USPQd 1551, 1552 (Fed.
Cr. 1991) ("...a proper genericness inquiry focuses on the
description of services [or goods] set forth in the [application
or] certificate of registration").

The question, then, is whether the term "ENG NEERED
PRODUCTS" is generic as applied to applicant's goods. The test
for making this determnation turns upon how the termis
perceived by the relevant public, that is, the primry

significance of the mark to the relevant public. Magic Wand,
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Inc., supra; and H Marvin G nn Corp. v. Internationa
Associ ation of Fire Chiefs, Inc., supra.

The rel evant public for applicant's goods is not
specifically identified or defined in the record, but fromthe
face of the identification of goods, it seens likely that the
rel evant purchasers for a storage and materials handling system
conprised of nmetal racks, pallets and conveyors sold as a unit
woul d be industrial purchasers, such as plant engineers and
factory managers, and not ordinary consuners.

The exam ning attorney has the burden of proving genericness
by "clear evidence" of the relevant public's understandi ng
thereof. Inre Merrill Lynch, Pierce, Fenner & Smth, Inc., 828
F.2d 1567, 4 USPQ2d 1141 (Fed. Cr. 1987). W find no clear
evi dence of record as to how these purchasers woul d perceive
ENG NEERED PRODUCTS in relation to the identified goods. Even
assum ng press releases and wire service stories, the only NEXI S
evi dence of record, can be accorded sone probative value, in this
case they are of no such value. The press rel ease describes a
Comm ssion report of the European Communities concerning "human
ti ssue engineering." The wire service reports are directed to
busi ness, technol ogy and environnmental editors, not purchasers.
Thus, the NEXI S evidence fails to reflect the relevant public's

under st andi ng of the term "engi neered products."”
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Moreover, it is not clear fromany of the evidence relied on
by the exam ning attorney that "engi neered products” designates
applicant's particular category of products. One of the NEXI S
excerpts is irrelevant, referring to "tissue-engi neered"
products; and another excerpt refers anbi guously to "engi neered
products” w thout defining the nature or category of those
products. The third excerpt, describing steel as a "highly

engi neered product," if anything, refers only to an "engi neered"
conponent of a finished product. Even assum ng applicant's
storage and handling systens contain "engi neered" conponents or
raw materials, there is no evidence that the rel evant public
woul d recogni ze applicant's storage and handling systens as

"engi neered products.” Simlarly, neither the dictionary
definitions, even when pieced together, nor applicant's specinen
denonstrates generic use of "engineered products” for applicant's
category of goods.

In view of the foregoing, and since any doubt on the matter
of genericness should be resolved in applicant's favor, we find
that the Ofice has not net its burden of show ng that ENG NEERED
PRODUCTS is generic for applicant's goods. A different and nore
conpl ete record, however, presented perhaps in the context of an
inter partes proceeding, may produce a different result.

As we noted earlier, applicant, by anending the application

to seek registration under Section 2(f), has conceded t hat
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ENG NEERED PRODUCTS is not inherently distinctive but is instead
nmerely descriptive of its goods. Mdreover, applicant admts that
ENG NEERED PRODUCTS is an apt nanme for its storage and nmaterials
handl i ng systens. (Brief, p. 5.)

The burden is on applicant to show acquired distinctiveness,
and the nore descriptive the term the heavier that burden
becones. Yammha International Corp. v. Hoshino Gakki Co., supra.
In view of the highly descriptive nature of ENG NEERED PRODUCTS,
we find that applicant has not nmet this burden.*

Applicant argues that it is a |eading manufacturer of
quality storage racks and materials handling systens; that
appl i cant has achi eved nationwi de recognition for its goods; and
that the mark ENG NEERED PRODUCTS has acquired distinctiveness
t hrough substantially exclusive and continuous use in connection
with these goods for at least fifty years.® However, M. Craven,
in his declaration, has attested to only five rather than fifty
years use. Applicant has submtted no evidence to support its
claimof fifty-years use nor any evidence of how the purchasing

public woul d view the designation

“ Wiile, as applicant argues, "aptness" may not be sufficient to prove
genericness (see In re American Fertility Society, supra), an "apt"
name for a product would, w thout question, be considered highly
descriptive of that product.

®> Applicant mentions for the first time in its brief that it is the
owner of two registrations and two other applications for marks which
we note are entirely different frommark herein. This evidence is
untinely and in any event has no bearing on the question of whether the
mark in the present application has acquired distinctiveness.
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Considering the highly descriptive nature of ENG NEERED
PRODUCTS, applicant's evidence of five-years use, wthout
evi dence whi ch would hel p determ ne the extent of purchaser
exposure to the mark, such as sales figures or advertising
expenditures relating to the mark, is not persuasive that the
mar kK has acquired distinctiveness for applicant's goods.

Deci sion: The refusal to register under Section 2(e)(1l) of

the Tradenark Act is affirned.
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